
EXPLANATORY STATEMENT 
 

AMENDMENTS TO INTENDED CONSTRUCTION INDUSTRY PAYMENT 
AND ADJUDICATION BILL 2010 AS PROPOSED BY KLRCA 

 
 
The Construction Industry Development Board has drafted a proposed 

Construction Industry Payment and Adjudication Bill 2010 (“CIPA Bill 2010”).  
The Kuala Lumpur Regional Centre for Arbitration (“KLRCA”) would like to 

propose amendments to the CIPA Bill and this statement outlines the 
principle reasons for the more significant proposed amendments.  Enclosed 
with this statement is a copy of the CIPA Bill incorporating the amendments 

proposed by KLRCA (“KLRCA’s CIPA Bill 2010”).  The sections referred to 
herein refer to the sections of the KLRCA’s CIPA Bill. 

 
 
Limiting the scope of adjudication under the CIPA Bill 2010 

 
Sections 2, 3, 9, 10, 11, 12, 13 and 19  

 
1. It is proposed that the right to adjudicate be limited only to progress 

payment claims for construction work performed under a construction 
contract.  Further, it should not apply to construction work in the 
petrochemical and oil and gas industries as well as in respect of the 

construction of owner occupied housing accommodation and the 
construction of any building or facility for the ministry of defence. 

 
2. It is also proposed that the following be excluded from adjudication: 
 

(a) Claims under consultancy contracts. 
(b) Construction contracts which are not in writing. 

(c) Cross and counterclaims except where it can be raised as a 
defence to claims for progress payment for work done. 

(d) Claims which are already the subject matter of litigation or 

arbitration. 
 

3. The quick resolution of progress payment claims would be sufficient to 
address most of the cash flow concerns of the construction industry.  
Moreover the CIPA Bill requires these disputes to be resolved within 45 

working days failing which the decision will be void (see section 26).   
With such a short duration, adjudication was not meant to deal with 

complicated disputes requiring mature arguments and considerations 
or difficult evidential questions arising from oral contracts.  It is 
therefore proposed that disputes be limited to payment claims for 

work done and why payment should not be made.   
 

4. It is also proposed that adjudication should not apply to the 
petrochemical and oil and gas sectors which it is contended does not 



suffer, in relative terms, from serious cash flow problems and which 
contributes very significantly to the economy.  It is also unsuitable for 

claims made under construction contracts in respect of owner occupied 
dwelling homes and sensitive matters involving the ministry of 

defence.  It also does not make sense to adjudicate on disputes which 
are already being litigated or arbitrated. 

 

 
Selection, Qualification and Fees of adjudicators 

 
Sections 15, 16, 17, 30 and 31 
 

5. The parties should be free to agree on the adjudicator or to agree on 
an appointing body tasked with appointing an adjudicator if agreement 

cannot be reached.  In this connection many bodies including the 
Pertubuhan Akitek Malaysia, Institution of Engineers Malaysia, 
Malaysian Institute of Arbitrators already have in built mechanisms to 

appoint arbitrators to settle disputes and it would not be difficult for 
them to appoint adjudicators as well. 

 
6. If the parties cannot agree on an adjudicator or a procedure for 

appointing an adjudicator, then by default it is proposed that the 
appointment be made by the KLRCA.  As it is, the KLRCA is already 
tasked under statute with appointing arbitrators and the KLRCA will be 

able to fulfill the additional function as the default appointer of 
adjudicators.  Further, the KLRCA, being independent of the 

construction industry or any industry for that matter, will be 
independent and impartial in form, appearance and substance.  

 

7. There should be no fetter as to who can act as an adjudicator 
especially where the parties have already agreed on an adjudicator or 

have agreed on a procedure suitable to them as to how an adjudicator 
should be appointed.  Various bodies that have been mentioned above 
already have the capability to conduct training in respect of courses in 

the resolution of disputes. In cases where the appointment is to be 
made by KLRCA by default, then the KLRCA is suitably qualified to 

maintain a list of adjudicators.   
 
8. The parties should also be free to agree with the adjudicator with 

regard to his fees and terms of engagement.  If agreement cannot be 
reached, it is proposed that the standard fee and terms and conditions 

published by the KLRCA from time to time shall apply. 
 
9. There will therefore be no need for the cost and expense of setting up 

an Adjudication Control Authority. 
 

 
 



 
 

Review of Adjudication Decision 
 

Sections 26, 27 and 28 
 
10. It is proposed that there be no right of review of any adjudication 

decision by a panel of 3 adjudicators. 
 

11. The intention of adjudication is to provide a quick resolution of 
disputes arriving at a decision with temporary finality which can only 
be set aside or altered by the court or in arbitration.   

 
12. The remedy in case a party believes an adjudication decision to be 

grossly wrong would be to apply for a stay under section 26(7) or 
resist the application to enforce an adjudication decision under section 
36 on the ground that a substantial error of law evident from the 

adjudication decision has occurred.  There is also the more permanent 
avenue of proceeding to court or arbitration. 

 
 

Security by way of Payment Bond and Suspension of Work 
 
Sections 35 and 37 

 
13. The provision of payment bonds will only increase the costs of 

development.  Further, having payment bonds equivalent in value to 
performance bonds and retention sums would encourage all forms of 
security to be utilized in the event of disputes arising in which case 

security will be illusory. 
 

14. Enforcement of an adjudication decision by way of court proceedings 
under section 36 and direct payment from the principal under section 
38 should be sufficient.  The suspension or slowing down of work in 

case payment under an adjudication decision is not made should not 
be encouraged as this will affect the project adversely and may give 

rise to more disputes. 
 
Freedom to contract out of the CIPA Bill 

 
Section 5 

 
15. Freedom of contract should be encouraged.  It is proposed that the 

CIPA Bill will apply by way of default unless expressly contracted out of 

by the parties. 
 

 
 



 
 

Regulations and Exemption 
 

Sections 41 and 42 
 
16. In view of the proposed amendments, there will be no need to make 

any regulations. 
 

17. For the purposes of certainty, the power to make exemptions in 
respect of the CIPA Bill 2010  should lie with parliament.  Further, 
there will be no need for section 42 if parties are allowed to contract 

out of the provisions of the Act. 


