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GROUNDS OF DECISION 

 

 

Introduction 

 The Government of India (GOI), the Applicant in this action, by an 

Originating Motion filed, applies to this court under Sections 24(2) and 

23(1) of the Arbitration Act 1952 of Malaysia, to set aside or alternatively to 

remit for reconsideration by the Arbitral Tribunal, a portion of the Arbitral 

Award made by this Tribunal.  In the arbitration proceedings, the GOI was 

the Respondent; the Respondents in this present Originating Motion (Cairn 

Energy India Pty Limited (Cairn) and Ravva Oil (Singapore) Pte Limited 

(Ravva)) were the Claimants. 

 This application has come before this court because the legal seat, or 

venue of arbitration, is agreed by the parties as Kuala Lumpur, and 

therefore any challenge to the award has to be made to the High Court of 

Malaya under the Malaysian Arbitration Act. The applicable legislation on 

the facts of this case is the Arbitration Act of 1952, since this was the 

applicable legislation at the time of filing of the action (2004), not the new 

Arbitration Act 2005.  However, the law of the arbitration agreement itself is 

English law, while the law of the contract is Indian law.  The substantive 

oral arbitration hearing itself was conducted at the Permanent Court of 

Arbitration at The Hague according to UNCITRAL Model Law on 

International Commercial Arbitration of 1985, by consent of the parties. 

 The relevant contract in this case is the Production Sharing Contract 

(PSC) dated 28.10.1994 entered into between five parties, namely: 
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1) GOI 

2) Oil and Natural Gas Corporation Ltd (ONGC) 

3) Videocon Petroleum Limited (Videocon) 

4) Command Petroleum (India) Pty Ltd 

5) Ravva Oil (Singapore) Pte Ltd 

  Command Petroleum (India) Pty Ltd is the predecessor to Cairn. 

Videocon was not a party to the arbitration now challenged.  It appears that 

a separate arbitration was brought in respect of Videocon’s claim, but this 

is not the subject matter of this present application.  Videocon itself was the 

predecessor to Petrocon India Limited (Petrocon). 

 ONGC is a corporation owned by the GOI.  ONGC was not a party in 

the arbitration. 

 For a better understanding of the issues raised in this application, a 

brief narrative of the background facts is necessary. 

 

Background Facts 

 I derive the background facts from Chapter III of the Partial Award, 

and the pleadings of the parties in this action. The geographical area 

described as the “Ravva Field” off the coast of India, and in Indian territorial 

waters, was first explored by ONGC sometime in 1983. Commercial 

deposits of oil were discovered in 1987 and thereafter developed by 

ONGC. Sometime in 1992, the GOI decided to tender some of its 

discovered oil fields to the private sector on a joint venture basis.  The 

Ravva Field, as one medium-sized field, was offered for further 

development with the participation of ONGC.  The Respondents were part 
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of a consortium which successfully bid for the Ravva Field.  A Production 

Sharing Agreement (the PSC) was ultimately executed, together with two 

other agreements, namely the Joint Operating Agreement and the 

Petroleum Mining Lease.  The Joint Operating Agreement was executed 

between the consortium members and ONGC by which an unincorporated 

joint venture was established; the Petroleum Mining Lease was entered 

into between the “Contractor” and the GOI. 

 “Contractor” is defined in the PSC as the “Companies” and ONGC 

collectively, with “Company” and “Companies” defined as “a company 

(excluding ONGC) which is a Party to this Contract and, the term 

“Companies” shall mean all such companies (excluding ONGC) 

collectively…”(Articles 1.25 and 1.19 of the PSC) These defined terms are 

important to note, since they are very relevant in appreciating the dispute 

the parties have brought for arbitration, and the application before this court 

under the Arbitration Act.  

 Paragraph 47, Chapter III of the Partial Award summarises the 

dispute thus: 

“In relation to the interpretation of certain provisions of the PSC, a number 

of disputes have arisen between the Claimants and GOI concerning the 

Claimants’ entitlement under the PSC to Cost Petroleum and Profit 

Petroleum in accordance with certain provisional determinations and 

estimates prepared by CEIL [Cairn] from time to time. No amicable 

settlement was arrived at among the PARTIES…” 
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 I emphasise the terms “Cost Petroleum” and “Profit Petroleum”, by 

themselves technical terms also defined in the PSC.  Seven “disputes” 

were referred to in the Notice of Arbitration.  The relevant dispute in the 

context of this application is dispute (iii), which reads: 

“Are Contract Costs incurred by the Companies which : 

1. were incurred after the Effective Date; and 

2.  would have been payable by ONGC but for the Companies’ 

obligation (pursuant to Article 3.3 of the  PSC) to meet these 

costs as ONGC carry, as  referred to in Article 3.3 of the 

PSC, allowable for  the purposes of Article 16 of the PSC?” 

 Paragraph 48 of the Partial Award then explains: 

“Within the context of the present arbitration, the Claimants seek a 

declaration as to the proper interpretation of the pertinent provisions of the 

PSC which in their opinion bear on the Claimants’ entitlement: 

  … 

(iii) To account for Contract Costs incurred after the effective date and 

incurred by the Claimants pursuant to Article 3.3 of the Agreement 

in calculating PTRR…” 

 I quote only the relevant parts of the paragraph for brevity and focus. 

The context as outlined makes evident the technical nature of the dispute, 

depending as it does on the interplay of several technical terms, such as 

“Cost Petroleum”, “Profit Petroleum”, “Contract Costs”, “ONGC Carry”, 

“Effective Date” and “PTRR”. 

 By the Agreed Terms of Reference, six issues were eventually 

identified; four were decided in favour of GOI, and two against. The 
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relevant issue for this present applicant is stated as “whether the 

Companies are entitled to include in the accounts, for the purposes of 

PTRR calculation in accordance with the provisions of Article 16 and 

Appendix D of the said Contract, sums paid by the Companies in 

accordance with Article 3.3 of the said Contract.” 

 As summarized in the Supporting Affidavit for the GOI’s application, 

the disputes concern first, “costs recoveries” made by the Respondents 

(the Claimants in the arbitration) and second, “their calculation of PTRR for 

production sharing purposes.” 

 “PTRR” is defined as “Post Tax Rate of Return”, an all-important 

formula for production sharing and profit allocation calculation.  So, it 

appears to be of the utmost importance to agree on what amounts can be 

included in the PTRR calculation as a measure of profitability.  The 

disputed amounts sought to be included relate to sums actually paid by the 

Companies as “Past Costs” of ONGC. 

 The Arbitral Tribunal, by a majority decision, decided against the GOI 

on this issue.  The Tribunal determined that “the Companies are entitled to 

include in the accounts, for the purposes of the PTRR calculation (in 

accordance with Article 16 and Appendix D of the PSC) sums paid by the 

Companies in accordance with Article 3.3 of the PSC.” 

 At paragraph 261 of the Partial Award, the Arbitral Tribunal explains 

its conclusion thus: 

“The conclusion is that granting the words in Appendix D (2)(iv)-(vi) their 

natural meaning accords with the general scheme of Article 15 and 16 

and, as well, commercial sense.  There is simply no basis for reading Post 
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Tax Rate of Return as excluding those expenses incurred by the 

Companies under Article 3.3 after the Effective Date.” 

 

The Basis of Challenge 

 Initially, the GOI raised three main grounds in this application: first, 

error of law on the face of that portion of the award being challenged; 

second, excess of jurisdiction; and third, misconduct by the majority 

arbitrators. These grounds of course correspond with grounds available 

under common law and Section 23(1) of the Arbitration Act which states: 

“Where an arbitrator or umpire has misconducted himself or the 

proceedings, or an arbitration or award has been improperly procured, the 

High Court may set the award aside.” 

Error of Law 

On error of law on the face of the partial award, three subsidiary grounds 

are argued by the GOI, namely: 

a) The majority arbitrators failed in law to properly construe and 

 interpret Article 3.3, Article 16 and Appendix D of the PSC. 

b) The majority arbitrators failed in law to consider that the proper 

test to be applied in determining whether the payments under 

Article 3.3 can be included in the calculation of PTRR was 

whether factually the payments referred to can be considered 

Exploration, Development and Production Costs (EDP Costs) of 

the Respondents, and if so, whether these payments come 

within the ambit of the Respondents’ share of costs. 
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c) The majority arbitrators failed in law to consider that there is a 

clear dichotomy between costs recoverability under Article 15 of 

the PSC and profit sharing under Article 16 and Appendix D. 

 

Excess of Jurisdiction 

 This ground is premised on the argument that the majority arbitrators, 

in making the challenged decision, had rewritten the terms and conditions 

of the PSC. 

 

Misconduct 

 This ground appears essentially based on the argument that the 

majority arbitrators failed to properly analyse and appraise the relevant 

provisions in the PSC and the relevant evidence (including witness’ 

testimony) on the scheme and nature of the PSC, the Accounting 

Procedure and a certain Form No. 7 prepared by the First Respondent 

itself. 

 The failure to properly analyse and appraise the relevant law and 

evidence resulted in errors of law apparent on the face of that portion of the 

Partial Award. 

 It is necessary at this juncture to place these grounds of argument 

against the rules and principles of Malaysian law, being the law of the legal 

seat of arbitration. 
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The Law on the Statutory Jurisdiction of the High Court  

Challenge only in Exceptional Circumstances 

 

 In Intelek Timur Sdn Bhd v Future Heritage [2004] 1 MLJ 401, the 

Federal Court of Malaysia regarded as “well settled” law that an arbitration 

award is final, binding and conclusive and can only be challenged in 

exceptional circumstances. 

 

 Siti Norma FCJ states in this case: 

“The law regarding the effect of an arbitration's award is well settled in that 

the award is final, binding and conclusive and can only be challenged in 

exceptional circumstances. As such if an arbitrator had erred by drawing 

wrong inferences of fact from the evidence before him be it oral or 

documentary that in itself is not sufficient to warrant the setting aside of his 

award. "It would be contrary to all the established legal principles relating 

to arbitration if an award based upon the evidence presented were liable 

to be reopened on the suggestion that some of the evidence had been 

"misapprehended and misunderstood" per Raja Azlan Shah J (as he then 

was) in Sharikat Pemborong Pertanian & Perumahan v. Federal Land 

Development Authority [1969] 1 LNS 172; [1971] 2 MLJ 210.( at page 

407)” 

 

 As made clear from the above passage, error in drawing wrong 

inferences of fact from the evidence is not in itself a sufficient basis to set 

aside an award. 
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The High Court can only exercise Jurisdiction over Arbitral Errors, not 

Appellate Errors 

 In the more recent Court of Appeal decision in Pembinaan LCL Sdn 

Bhd v SK Styrofoam (M) Sdn Bhd [2007] 4 MLJ 113, Gopal Sri Ram JCA 

regarded it as “the unanimous view” that the High Court does not enjoy 

appellate jurisdiction under the Arbitration Act: 

 “It is the unanimous view of all the authorities that the High Court in 

 exercising its statutory jurisdiction under the Arbitration Act 1952 does not 

 enjoy appellate jurisdiction. See,for example, Puri Construction Pvt Ltd v 

 Union of India AIR 1989 SC 777, where it was held that: 

 …a court while examining the objections taken to an award filed by an 

 arbitrator is not required to examine the correctness of the claim on merits. 

 The court cannot sit in appeal over the views of the arbitrator by 

 reexamining and reassessing the materials.”   

  (At page 124) 

 Pembinaan LCL also refers to a useful decision of the Indian 

Supreme Court, Union of India v Rallia Ram AIR 1963 SC 1685 where the 

following passage appears: 

“An award being a decision of an arbitrator whether a lawyer or a layman 

chosen by the parties, and entrusted with power to decide a dispute 

submitted to him is ordinarily not liable to be challenged on the ground that 

it is erroneous…The award is the decision of a domestic tribunal chosen 

by the parties, and the civil courts which are entrusted with the power to 

facilitate arbitration and to effectuate the awards, cannot exercise 

appellate powers over the decision. Wrong or right the decision is binding 

if it be reached fairly after giving adequate opportunity to the parties to 
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place their grievance in the manner provided by the arbitration 

agreement.” (per Shah J) 

 See also Hartela Contractors Ltd v Hartecon JV Sdn Bhd [1999] 2 

MLJ 481, another pertinent judgment by Gopal Sri Ram JCA, where it is 

emphasized that “the jurisdiction to set aside or remit an arbitrator’s award 

whether  at common law or under statute is one that should be exercised 

with great care and a proper sense of responsibility.” (at page 489) 

 In this context, the case law supports a limited jurisdiction to 

intervene.  Lack of appraisal of the law and the evidence is not per se a 

good ground to set aside or remit for reconsideration by the arbitral tribunal. 

There has to be a “serious failure” to analyse and appraise “material” and 

“relevant” evidence: Sami Mousawi Utama Sdn Bhd v Kerajaan Negeri 

Sarawak [2004] 2 CLJ 186 (Court of Appeal). See also Sharikat 

Pemborong Pertanaian & Perumahan v Federal Land Development 

Authority [1971] 2 MLJ 210: “…failure to analyse, and appraise the 

evidence does not vitiate the award on the ground of misconduct. It is only 

when the evidence is material, relevant and had gone to affect the award 

that the award will be vitiated.” (At page 211) 

 Syarikat Pemborong Pertanian & Perumahan also states the 

general principles to be applied as follows: 

“…this is not a re-hearing. ..I am not satisfied that the arbitrator had drawn 

wrong inferences of fact from the evidence. Even if he did, that by itself is 

not sufficient as a ground to warrant setting aside the award. It would be 

contrary to all established legal principles relating to arbitration if an award 

based upon the evidence presented were liable to be reopened on the 

suggestion that some of the evidence had been “misapprehended and 
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misunderstood…”(per Raja Azlan Shah(as His Majesty then was) at page 

211) 

Error of Law on the Face of the Award 

 Malaysian cases have approved and adopted the principles relating 

to error of law on the face of the award, as stated, for example, by the Privy 

Council in Champsey Bhara & Co. v Jivraj Baloo Spinning and 

Weaving Co. [1923] A.C. 480 and the House of Lords in F.R. Absalom 

Ltd v Great Western (London) Garden Village Society Ltd [1933] A.C. 

592. 

 Champsey Bhara states: 

“An error of law on the face of the award means…that you can find in the 

award or a document actually incorporated thereto, as for instance a note 

appended by the arbitrator stating the reasons for his judgment, some 

legal proposition which is the basis of the award and which you can then 

say is erroneous.”(per Lord Dunedin) 

 In Chai Ming v The Overseas Assce. Corp. Ltd (1962) 28 M.L.J. 

282, which applies Chamsey Bhara, the principle is explained further thus:  

“…the law is that in determining whether an award should be remitted or 

set aside on the ground that there is an error of law appearing on the face 

of it, the Court is not entitled to draw any inference as to the finding by the 

arbitrator of facts supporting the award, but must take the award at its face 

value.”(per Suffian J (as he then was) at page 283 ) 

 A third principle relates to the distinction drawn between two possible 

situations facing the Court when addressing an error of law ground, 

namely: 
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1) where a dispute is referred to an arbitrator in the decision of 

which a “question of law becomes material”; and 

2) where a “specific question of law” is referred to an arbitrator. 

 See F.R. Absalom Ltd (supra) and Sharikat Pemborong Pertanian 

& Perumahan (supra) which applies it. 

 In the case of the latter ground (reference of a specific question of 

law), no interference is possible on the ground that the decision on the 

question of law is erroneous.  In the case of the former, the court can 

interfere if an error of law appears on the face of the award. 

 Chai Ming itself (supra) provides a good instance of the latter 

ground: the arbitrator had been asked to decide whether a deceased 

person was a “workman” within the meaning of the old Workmen’s 

Compensation Ordinance; the court held it could not interfere. 

 Another example can be seen in King v Duveen [1913] 2 K.B. 32      

(referred to in Chai Ming) where the question referred was “whether under 

the agreement of October 25, 1905, the executors of Sir Joseph Joel 

Duveen are liable to pay damages in respect thereof to Mr.  Henry James 

King, and, if they are so liable, what damages should be paid.” 

 It will be necessary to decide which of the two grounds applies on the 

facts of this present application. It is pertinent to note that the “specific 

question of law” need not be in the brief and direct form as seen in Chai 

Ming; it can also be construed as such even when the language is less 

direct, as in King v Duveen. 
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 Malaysian cases have generally applied the applicable rules as 

stated in Halsbury’s Laws of England, that “where the question referred for 

arbitration is a question of construction, which is, generally speaking, a 

question of law, the arbitrator’s decision cannot be set aside only because 

the court would itself have come to a different conclusion; but if it appears 

on the face of the award that the arbitrator has proceeded illegally, as, for 

instance, by deciding on evidence which was not admissible, or on 

principles of construction which the law does not countenance, there is 

error in law which may be ground for setting aside the award.” (Halsbury’s 

Laws (4th Ed), as applied in Intelek Timur( supra)) 

Excess of Jurisdiction 

 As mentioned earlier, the Applicant raises excess of jurisdiction as an 

additional ground on the basis that the majority arbitrators had rewritten the 

terms and conditions of the PSC.  On this, counsel for GOI refers to two 

Indian decisions in support: Rajasthan State Mines & Minerals Ltd v 

Eastern Engineering. Enterprises(1999) 9 Supreme Court Cases 283, 

and Associated Enginering Co. v Government of Andhra Pradesh and 

Another (1991) 4 Supreme Court Cases 93. 

 The gist of the argument can be gleaned from paragraph 40 of the 

Applicant’s Written Submission, and I quote: 

“The strained and erroneous constructions of Article 3.3, Article 16 and 

Appendix D of the PSC given by the Majority Arbitrators have distorted the 

plain words of the PSC and have distorted the true intention of the parties. 

By reaching the conclusion as they did, the Majority Arbitrators have in 

effect re-written the agreement between the parties.”  
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 This argument is taken in connection with the argument that the 

Majority Arbitrators relied on “commercial sense” in interpreting the 

provision, and this allegedly was contrary to the intention of the parties- 

thus leading to the Majority Arbitrators exceeding their jurisdiction. 

 Hence reliance is placed on the following statements in the two Indian 

cases: 

“…To find out whether the arbitrator has travelled beyond his jurisdiction, it 

would be necessary to consider the agreement between the parties 

containing the arbitration clause. The arbitrator acting beyond his 

jurisdiction is a different ground from the error apparent on the face of the 

award. 

…The award made by the arbitrator disregarding the terms of the 

reference of the arbitration agreement or the terms of the contract would 

be a jurisdictional error which requires ultimately to be decided by the 

court…” 

 (Rajasthan State Mines (supra), at page 287) 

“ In the instant case, the umpire decided matters strikingly outside his 

jurisdiction. He outstepped the confines of the contract. He wandered far 

outside the designated area. He digressed far away from the allotted task. 

His error arose not from misreading or misconstruing or misunderstanding 

the contract, but by acting in excess of what was agreed. It was an error 

going to the root of his jurisdiction because he asked himself the wrong 

question, disregarded the contract and awarded in excess of his authority. 

In many respects, the award flew in the face of provisions of the contract 

to the contrary” 

 (Associated Engineering Co. v Government of Andhra Pradesh 

 (supra), at page 105) 
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I should add here that this line of reasoning does not appear as 

having direct support in Malaysian law. It seems to me this premise of 

jurisdictional excess, as argued, overlaps with “error of law on the face of 

the award” and “misconduct”. 

Misconduct 

 Syarikat Pemborong Pertanian & Perumahan (supra) explains 

“misconduct” as follows: 

“In the law of arbitration misconduct is used in its technical sense as 

denoting irregularity and not moral turpitude. It includes failure to perform 

the essential duties which are cast on an arbitrator as such, for instance, 

failure to observe the rules of natural justice, appearance of bias or 

partiality. It also includes any irregularity of action which is not consonant 

with the general principles of equity and good conscience. These 

illustrations are not meant to be exhaustive. But failure to analyse and 

appraise the evidence does not vitiate the award on the ground of 

misconduct. It is only when the evidence is material, relevant and had 

gone to affect the award that the award will be vitiated. In my judgment, 

the plaintiff’s complaint is sustainable only if the failure to do so had 

occasioned a miscarriage of justice that is apparent on the face of the 

award...” (At page 211) 

 I stress on the requirement that the failure to appraise relevant, 

material evidence affecting the award must occasion a “miscarriage of 

justice” that is “apparent on the face of the award.” 

 

The Respondents’ Submissions 

 I now turn to the grounds raised in the Respondent’s Submissions.  

To summarise, and this I deduce from the useful Notes of Argument 
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handed to this court in the course of submission, the Respondents rely on 

these grounds: 

1. The Applicant’s complaint is ultimately one of interpretation, 

despite “constrained attempts” to fit the case within the grounds 

of “excess of jurisdiction” and “misconduct”. 

2. This Court’s jurisdiction is limited and does not extend to a re-

hearing. 

3. The Applicant’s case is clearly premised on “error of law on the 

face of the award”. 

4. This challenge requires an identification of a “legal proposition” 

in the award which can be said to be “patently erroneous”. 

5. The Applicant has not discharged this burden. 

6. The Applicant is in effect arguing a point on the merits of the 

case, by advancing the argument that there can only be one 

correct interpretation, although the Award shows that this is not 

a case of only one interpretation so obviously available to the 

Applicant. 

7. The original dispute was one of interpretation, and the Arbitral 

Tribunal was constituted to decide on conflicting interpretations, 

and this is also evident from the Terms of Reference. 

8. The reference to the Arbitral Tribunal is a specific reference, 

with a very limited role for the court. 
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The Applicant’s Submissions 

 I have stated earlier in this judgment that the GOI initially raised three 

grounds of challenge.  However, towards the end of the submissions of the 

parties, GOI concedes its application is based “primarily” on error of law on 

the face of the award.  Counsel for GOI stressed that the Majority 

Arbitrators had erroneously construed the provisions of the PSC; this is an 

error of law on the face of the award that is not an appellate error. In this 

connection, counsel cited a decision of the English Queen’s Bench Division 

(Commercial Court) to illustrate the process how an error of law should be 

identified.  That decision is Finelvet AG v Vinava Shipping Co Ltd (The 

Chrysalis) [1983] 2 All ER 658, per Mustill J.  I note that this case 

concerns a statutory appeal on a question of law under the English 

Arbitration Act 1979.  English arbitration law has technically abolished the 

common law ground of error of law on the face of the award. In this context, 

it was made clear that GOI was relying more on the general principles, 

which presumably applies even where the court is considering the common 

law ground.  I reproduce the relevant passage introduced by counsel: 

“Starting therefore with the proposition that the court is concerned to 

decide, on the hearing of the appeal, whether the award can be shown to 

be wrong, how is this question to be tackled? In such a case…the answer 

is to be found by dividing the arbitrator’s process of reasoning into three 

stages.  (1) The arbitrator ascertains the facts.  This process includes the 

making of findings on any facts which are in dispute.  (2) The arbitrator 

ascertains the law.  This process comprises not only the identification of 

all material rules of statute and common law, but also the identification 

and interpretation of the relevant parts of the contract, and the 

identification of those facts which must be taken into account when the 
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decision is reached.  (3) In the light of the facts and the law so 

ascertained, the arbitrator reaches his decision. 

In some cases, the third stage will be purely mechanical.  Once the law is 

correctly ascertained, the decision follows inevitably from the application 

of it to the facts found.  In other instances, however, the third stage 

involves an element of judgment on the part of the arbitrator.  There is no 

uniquely “right” answer to be derived from marrying the facts and the law, 

merely a choice of answers, none of which can be described as wrong. 

The second stage of the process is the proper subject matter of an appeal 

under the 1979 Act.  In some cases an error of law can be demonstrated 

by studying the way in which the arbitrator has stated the law in his 

reasons.  It is, however, also possible to infer an error of law in those 

cases where a correct application of the law to the facts found would lead 

inevitably to one answer, whereas the arbitrator has arrived at another; 

and this can be so even if the arbitrator has stated the law in his reasons 

in a manner which appears to be correct: for the court is then driven to 

assume that he did not properly understand the principles which he had 

stated” (At page 663) 

 In a way, counsel for GOI was attempting to persuade this court that 

the process of identifying an error of law on the face of the award need not 

lead necessarily to one uniquely right answer.  There could be a choice of 

answers, and yet an error of law can be demonstrated. What is important is 

the “second stage” in the three-fold process. 

 Nevertheless, on the facts of this application, counsel was 

unwavering in his argument: As a matter of construction of the PSC, the 

award is clearly wrong, and this is not a case where there can be two 

plausible views. 
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 I have earlier adverted to the very technical nature of this dispute on 

interpretation of the PSC.  Therefore, for accuracy and to avoid any risk of 

misunderstanding, I reproduce the summary submission of counsel for GOI 

which he made at the end of the hearing: 

“7. Construction point clearly shows the Award is wrong. Not a case of two 

plausible views. 

What had to be construed in Appendix D were the words “the Companies’ 

share of Production (Exploration) (Development) Costs incurred.” 

Appendix D does not refer to Contract Costs or Past Costs. 

 Contract is a negotiated document between two experienced 

 parties on a level playing field. 

 Parties have made their own dictionary. Art. 1.1 to 1.84. 

 They have also agreed on a self-contained code in Appendix D. 

8. It is the Companies’ case that phrase “Companies’ share of Production 

costs” means all monies paid by them as Production costs even if it was 

paid because of Article 3.3. This ignores the clear meaning of 

“Companies” “share” and “Production Costs” and all these three terms are 

defined in the PSC. 

9. It is clear however in Art 3.3 that the Companies’ obligation there is to 

pay the share of EDP’s costs and the share of Contract Costs that would 

otherwise be payable by ONGC. 

10. What was to be decided was whether the Art. 3.3 costs can be 

regarded as Companies’ share of EDP costs. Art. 3.3 provides that 

ONGC’s share shall be paid by the Companies, thus ONGC still has an 

obligation to meet EDP’s costs but this share is payable by the 

Companies. 
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Thus the Past Cost paid was ONGC’s share of Production Costs.” 

 To appreciate the stand taken by GOI, the full wording of Appendix D 

has to be studied. 

Appendix D 

 This is the how the relevant portion of Appendix D is worded in full: 

“CALCULATION OF THE POST TAX RATE OF RETURN FOR 

PRODUCTION   SHARING PURPOSES 

1. In accordance with the provisions of Article 16, the share of the 

Government and the Contractor respectively of Profit Petroleum 

from any Field in any Year shall be determined by the Post Tax 

Rate of Return (hereinafter referred to as PTRR) earned by the 

Companies from the Contract Area at the end of the preceding 

year. These measures of profitability shall be calculated on the 

basis of the appropriate net cash flows as specified in this Appendix 

D. 

2. In order to assess the PTRR earned by the Company(ies) in the 

Contract Area over any period up to the end of any particular year, 

the following net cash flow of the Company(ies) arising from the 

Contract Area for each year separately will first be calculated as 

follows: 

(i) Cost Petroleum entitlement of the Companies as provided in 

Article 15;  

 plus 

(ii) Profit Petroleum entitlement of the Companies as provided in 

Article 16; 

  plus 
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(iii) The Companies’ share of all incidental income (of the type 

specified in section 3.4 of the Accounting procedure) arising 

from Petroleum Operations;  

less 

(iv) The Companies’ share of those Production Costs incurred in 

the Contract Area; 

less 

(v) The Companies’ share of those Exploration Costs (if any) 

incurred in the Contract Area;  

less 

(vi) The Companies’ share of the Development Costs in the 

Contract Area. Which, for the purpose of this paragraph 2 

(vi), shall be all of the Development Costs without regard to 

the provisions of Article 15.5(b); 

less 

(vii) The notional income tax, determined in accordance with 

paragraph 7 of this Appendix payable by the Companies on 

profits and gains from the Contract Area 

Provided, however, that any costs or expenditures which are not allowable 

as provided in section 3.2 of the Accounting Procedure shall be excluded 

from Contract Costs and disregarded in the calculation of the annual net 

cash flow.” 

 Section 3.2, Accounting Procedure 

 Section 3.2 of the Accounting Procedure, located in Appendix C, 

reads: 
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“Costs not recoverable and not allowable under the Contract 

The following costs and expenses shall not be recoverable or allowable     

(whether directly as such or indirectly as part of any other charges or 

expense) for cost recovery and production sharing purposes under the 

Contract: 

(i) Costs and charges incurred before the Effective Date including 

costs in respect of preparation, signature or ratification of this 

Contract except as otherwise provided in Section 3.3 of this 

Accounting Procedure…” 

 For better understanding and clarity, I underline the key terms. It is 

also necessary to set out here the terms of Article 16, which reads: 

“16.1 Profit Petroleum Determined by PTRR Method 

(a) The Contractor and the Government shall share in the Profit 

Petroleum from the Contract Area in accordance with the provisions 

of this Article. 

(b) The share of Profit Petroleum, in any Year, shall be calculated for 

the Contract Area on the basis of the Post Tax Rate of Return 

actually achieved by the Companies at the end of the preceding 

Year for the Contract Area as provided in Appendix D.” 

  (I underline the key parts for emphasis) 

 

 To understand the full context of this dispute, I need to state here that 

the Profit Petroleum Split between the Government and the Contractor is 

determined on a given scale. This is expressly provided in Article 16.2. I set 

out in tabular form the scale: 
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PTRR GOI’S SHARE CONTRACTORS’ SHARE 

More than 0% but less than 

15% 

10% 90% 

Equal to or more than 15% 

but less than 20% 

15% 85% 

Equal to or more than 20% 

but less than 25% 

20% 80% 

Equal to or more than 25% 

but less than 30% 

25% 75% 

Equal to or more than 30% 

but less than 40% 

35% 65% 

Equal to or more than 40% 60% 40% 

 

 From this scheme of Profit Petroleum split, the lower the PTRR 

(measure of profitability) of the Companies, the higher the Contractors’ 

share; the higher the PTRR, the GOI’s share increases.  When the PTRR 

reaches 40% and above, GOI gets 60% of the split.  

 It therefore seems to the advantage of the Companies to have a 

lower PTRR.  It has to be borne in mind that the PTRR is calculated in 

reference to the PTRR earned by the “Companies”, which by express 

definition does not include ONGC, the GOI-owned Corporation. 

“Contractor”, however, includes both “Companies” and ONGC. 

Net Cash Flow of the Companies 

 The PTRR is calculated in reference to the net cash flow of the 

Companies based on the calculation formula as elaborated in Paragraph 

2(i)-(vii) of Appendix D.  To simply the formula, it is possible, I believe, to 

express it as follows: 



 

 

25 

Net Cash Flow of Companies = (Companies’ Cost Petroleum 

Entitlement under Article 15 )+ (Companies’ Profit Petroleum 

Entitlement under Article 16) + (Companies’ share of all incidental 

income from petroleum operations) – (Companies’ share of 

Production Costs ) – (Companies’ share of those Exploration Costs 

(if any)) – (Companies’ share of the Development Costs) – (notional 

income tax) 

 

PTRR “Actually Achieved”: Article 16 

 Article 16 refers to the calculation of PTRR “actually” achieved by the 

Companies. As argued by the Companies, this connotes what the 

Companies have expended as actual expenditure by way of Production 

Costs, to include all such sums paid by the Companies as “ONGC Carry” 

under Article 3.3 of the PSC. 

 Again, it is necessary to set out the relevant parts of the “ONGC 

Carry” provision in full: 

“ 3.3  ONGC Carry  

In consideration of ONGC having paid the Past Costs, the Companies 

covenant to ONGC that they shall: 

(a) during the Transfer Period, pay the share of Exploration Costs, 

Development Costs and Production Costs incurred by the operator; 

and 

(b) after the Transfer Period, pay the share of Contract Costs, 

that would otherwise be payable by ONGC, in the proportion that their 

respective Participating Interests bear to their total Participating Interests, 
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until such time as the amount paid by the Companies pursuant to this 

Article 3.3 equals the amount that is equivalent to the Companies’ total 

Participating Interests share of the difference between Past Costs and 

Transfer Period Net Revenue PROVIDED THAT the Companies’ 

obligations under this Article 3.3 shall not exceed the sum of thirty three 

million US Dollars…” 

 What “ONGC Carry” does , it appears to me, is to require the 

Companies to pay ONGC’s share of EDP Costs during the transfer period 

as well as ONGC’s share of Contract Costs after the transfer period up to 

USD 33 Million, as consideration for “Past Costs” incurred by ONGC. 

 Here is the nub of the issue: Can this amount paid by the Companies 

for ONGC be included in the calculation of the net cash flow of the 

Companies and the PTRR? 

 As indicated earlier in this judgment, the Arbitral Tribunal, by a 

majority decision, decided against the GOI on this issue; the majority held 

that the Companies are entitled to include in the accounts, for the purposes 

of the PTRR calculation (in accordance with Article 16 and Appendix D of 

the PSC) sums paid by the Companies in accordance with Article 3.3 of the 

PSC. 

 The majority in fact concluded that there is simply no basis for 

reading Post Tax Rate of Return as excluding those expenses incurred by 

the Companies under Article 3.3 after the Effective Date, given the natural 

meaning of the words in Appendix D (2)(iv)-(vi).  This conclusion accords, 

according to the Majority Arbitrators, with the general scheme of Article 15 

and 16, as well as commercial sense. 
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 Some indication of the Majority’s process of reasoning can be found 

in these passages of the Partial Award: 

“248. Appendix D(2) (iv)-(vi) refer in each instance to the Companies’ 

share of the relevant costs.  That share, considered in the context of the 

agreement as a whole, is not the same throughout the life of the PSC. 

Article 3.3 provides that until the effective equalization is achieved the 

Companies’ share is to be 100%. Once the equalization point is reached 

then the Companies’ share is calculated consistently with the participating 

interests of the three companies which together constitute “the 

Companies”. 

249. That, as a matter of plain language, results from the words used in 

Appendix D(2) and Article 3.3.  There is nothing in the agreement which 

provides an indication that the relevant sub-clauses should not be 

interpreted according to their plain meaning. Nor is there any reason in 

principle or to be found from the words of the agreement to support the 

view that “the Companies’ share” should be treated as the same through 

the term of the contract notwithstanding other provisions in the agreement. 

There simply is nothing which would support the proposition that the share 

must always be treated as though ONGC was contributing a share in 

accordance with its participating interest despite the fact that it was not. 

  … 

258. The fundamental difficulty with the Respondent’s argument, however, 

is that it appears to strike at the scheme of the Agreement and to do so in 

a way which present as bearing little commercial sense. The scheme of 

Article 15(1) is, as pointed out, simple.  Until the equalization point is 

reached the Contractor is entitled to all Petroleum produced.  That is, 

there is no Petroleum left to divide between the Contractor and the 

Respondent.  Article 16 is concerned only with the division of Profit 

Petroleum.  The Respondent’s argument requires that some Petroleum be 
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assigned to the Respondent before the equalization point is reached even 

though Article 15 grants 100 per cent of the Petroleum produced to the 

Contractor.”  

 As can be seen from the above passages, the Majority Arbitrators 

purported to decide on the basis of “a matter of plain language”, but in 

effect decided also with reference to “commercial sense”.   

 

Application of the Law to the Facts 

 Given the conclusion of the Majority Arbitrators, and the reasoning 

adopted by them, this court has to consider the following issues, positioned 

against the rules of Malaysian law on the jurisdiction and powers of the 

High Court under the Arbitration Act and common law: 

1. What is the nature of the issue referred to the Arbitral Tribunal? 

Is it a specific question of law, or merely a dispute in the 

decision of which a “question of law” becomes material? 

2. Is there an error of law on the face of the award? 

3. Is there any technical misconduct within the meaning of Section 

23(1) of the Arbitration Act? 

4. Have the Majority Arbitrators acted in excess of their jurisdiction 

when they concluded as they did?  

Nature of the Reference 

 To recapitulate, the issue that was eventually framed in the Terms of 

Reference was: “Are the Companies entitled to include in the accounts, for 

the purposes of PTRR calculation (in accordance with Article 16 and 



 

 

29 

Appendix D of the PSC) sums paid by the Companies in accordance with 

Article 3.3 of the PSC”.  See Chapter V, paragraph 220 of the Partial Award 

of the PSC. 

 In essence, the Arbitral Tribunal was asked to decide on a mixed 

question of fact and law, namely whether sums paid by the Companies 

under Article 3.3 could be included in the accounts for calculating the 

PTRR according to Article 16 and Appendix D.  Admittedly, a question of 

construction of the relevant provisions is involved (a question of law), but 

this is a question of law which arises and becomes material in deciding the 

dispute referred to it.  This reference is therefore not a reference on a 

specific question of law within the meaning of the category of cases 

mentioned in, for example, Sharikat Pemborong Pertanian & Perumahan 

(supra), on which no challenge is possible, even if an error of law can be 

shown. 

Is there an Error of Law on the Face of the Award? 

 In deciding this question, this Court has to be mindful that the proper 

law of contract chosen by the parties is Indian law.  However, there is 

unanimity between counsel for both parties that the Indian law on 

construction of contracts does not differ materially from Malaysian law. 

Several Indian decision were cited in the course of submission by counsel 

for GOI: V.S Talwar v Prem Chandra Sharma (1984) 2 Supreme Court 

Cases 420; Sahebzada Mohd. Kamgarh v Jagdish Chandra Deb Dhabal 

Deb (1960) 3 Supreme Court Reports 604; Sarapuri Narayanama v 

Kadivala Venkatasubbiah (1973) 1 Supreme Court Cases 801; Sappani 

Mohd Mohideen v R.V.Sethusubramaniam Pillai (1974) 1 Supreme 
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Court Cases 615; Chiranjitlal Srilal Goenka v Jasjit Singh (2001) 1 

Supreme Court Cases 486.  I need only quote one relevant passage in 

Sahebzada Mohd. Kamgarh v Jagdish Chandra Deb Dhabal Deb 

(supra): 

“The task is to ascertain the intention of the parties; the cases have laid 

down that that intention has to be gathered by the words used by the 

parties themselves. In doing so the parties must be presumed to have 

used the words in their strict grammatical sense…where there is ambiguity 

it is the duty of the court to look at all the parts of the document to 

ascertain what was really intended by the parties.” 

 In Mustill & Boyd, Commercial Arbitration (2nd ed.), the learned 

authors, in referring to the approach to be taken where the parties have 

chosen foreign law as the proper law, states: 

“In such a case, it is the duty of the arbitrator to respect the choice, and to 

apply the provisions of the law in question, if and to the extent that the 

parties allege and prove them to be different from those of English law.”(at 

page 71) 

 Such an approach should similarly apply when the jurisdiction of the 

High Court is invoked.  But, as I have noted, the parties here are in 

agreement that the rules of Indian law do not materially differ from 

Malaysian law. 

 I have looked at the express wording of Article 16, Appendix D(2), 

Article 3.3, Article 15 and Section 3.2 of the Accounting Practice (Appendix 

C), and considered the submissions of counsel for both parties very 

carefully, lest I overstep the limits of this Court’s jurisdiction and exceed the 

threshold of arbitral error.  True enough, the High Court’s interference must 
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be very limited and exercised only in exceptional circumstances, as aptly 

noted in Hartela Contractors Ltd v Hartecon JV Sdn , Intelek Timur Sdn 

Bhd v Future Heritage and Pembinaan LCL Sdn Bhd v SK Styrofoam 

(M) Sdn Bhd (supra), but I find on the facts of this application such a 

manifest error of construction that this Court’s interference is made 

necessary to correct an injustice to GOI. It was wrong for the Majority 

Arbitrators to have ignored the plain meanings of the words in the relevant 

provisions and included “commercial sense” in the process, since the 

words are clear.  What can be included in the accounts for purposes of the 

PTRR calculation on the basis of the Companies’ net cash flow, is the 

Companies’  share of Contract Costs, not sums paid by the Companies as 

the share of Contract Costs that would have been payable by ONGC under 

Article 3.3.  This is expressly stated as being in consideration for Past 

Costs paid by ONGC.  In effect, therefore, ONGC’s share of EDP and 

Contract Costs paid by the Companies, by express agreement between the 

Companies and ONGC, is payment for Past Costs.  Thus I agree with the 

conclusion of GOI’s counsel that “the Past Costs paid was ONGC’s share 

of Production Costs.” It is also difficult to reconcile the conclusion of the 

Majority Arbitrators with Section 3.2 of the Accounting Procedure (Appendix 

C) which makes it abundantly clear on its clear wording that costs and 

charges incurred before the Effective Date are not costs recoverable and 

allowable under the Contract for cost recovery and production sharing 

purposes under the Contract. 

 I find therefore that the facts of this Application fit within the 

established ground of an arbitral tribunal deciding on a matter of 

construction on principles not countenanced by law.  It was erroneous for 
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the Majority Arbitrators to have referred to commercial sense, in the face of 

clear contractual wording.  And this error of law appears on the face of the 

Partial Award. 

 As far as the ground of misconduct is concerned, this is to be treated 

as a separate ground of challenge.  Since the facts disclose a case of 

manifest error of law (i.e. on a matter of construction) on the face of the 

award, and nothing more, it will be straining the concept of technical 

misconduct to suggest the Majority Arbitrators’ conclusion must also fail on 

the basis of misconduct.  The facts do not support the instances of 

technical misconduct, as specified for example in Sharikat Pemborong 

Pertanian & Perumahan (supra).  

 As regards the excess of jurisdiction ground, I am inclined to hold that 

the Majority Arbitrators have acted within their jurisdiction; the error of law 

on the construction of the relevant contractual provisions is an error within 

jurisdiction. 

 

Conclusion 

 I therefore find that the Applicant, GOI, has succeeded in establishing 

the existence of a manifest error of law on the face of the Partial Award, 

and that the Majority Arbitrators are in error in concluding that the 

Companies are entitled to include in the accounts, for the purposes of the 

PTRR calculation (in accordance with Article 16 and Appendix D of the 

PSC) sums paid by the Companies in accordance with Article 3.3 of the 

PSC. 
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 In CK Tay Sdn Bhd v Eng Huat Eng Construction & Trading Sdn 

Bhd [1989] 1 MLJ 389, the High Court correctly defines the jurisdiction to 

remit an award under Section 23 of the Arbitration Act as a limited 

discretion which has to be judicially exercised, with the court having to ask 

what is the balance of convenience.  On the other hand, the Court should 

also not be overly ready to set aside an award, if the award can be saved. 

On balance, and since I have found a manifest error of law on the face of 

the relevant portion of the Partial Award, an order that that portion of the 

Partial Award reading: 

“The Companies are entitled to include in the accounts, for the purposes 

of PTRR calculation (in accordance with Article 16 and Appendix D of the 

PSC) sums paid by the Companies in accordance with Article 3.3 of the 

PSC” 

be set aside, will be more appropriate, and so I order. 

 I also order that costs of this action shall be paid by the Respondents 

to the Applicant, to be taxed unless agreed. 

 

 

         

                                   (MOHAMAD ARIFF BIN MD. YUSOF)              
                   PESURUHJAYA KEHAKIMAN                    
                   MAHKAMAH TINGGI MALAYA  
                    BAHAGIAN RAYUAN DAN KUASA-KUASA KHAS 3                                                                                                        
                                      KUALA LUMPUR  

 

Dated    12th January 2009 
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