
 

 

MALAYSIA 

IN THE HIGH COURT IN SABAH AND SARAWAK AT KUCHING 

ORIGINATING SUMMONS NO. 24-317-2007 

 
 In the Matter of an Arbitration 

between Ikatan Innovasi Sdn Bhd 
and KACC Construction Sdn Bhd 
 

And 
 
In the Matter of the Sections 
11(1)(e) and/or 11(1)(g) and 50 of 
the Arbitration Act 2005 
 

And 
 
In the Matter of Orders 7, 28 and 
29 of the Rules of the High Court 
1980 
 

BETWEEN 5 

 

IKATAN INNOVASI SDN BHD     ...  Plaintiff 

AND 

 

KACC CONSTRUCTION SDN BHD   …  Defendant 10 

 

 

BEFORE THE HONOURABLE JUSTICE 
Y.A. DATO’ ABDUL AZIZ BIN ABDUL RAHIM 

 15 

 
IN CHAMBERS 
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GROUNDS OF JUDGMENT 
[Encl. 60 - For an Erinford Injunction] 

 

On 28.11.2007 I discharged the plaintiff’s ex parte Mareva injunction 

granted earlier, after an inter-partes hearing. The plaintiff has filed an 5 

appeal against that decision to the Court of Appeal under a certificate 

of urgency. The plaintiff now filed Encl. 60 for an Erinford injunction.  

 

The general principles for Erinford injunction are that if the applicant 

is successful in the appeal, the appeal would be nugatory if the status 10 

quo between the parties is not preserved. To grant an Erinford 

injunction the Court must consider the special grounds in the 

applicant’s appeal and the special circumstances of the case.  

 

The background facts of this case that lead to this application has 15 

already been stated in my written judgment in respect of the Mareva 

injunction and I think it is not necessary to repeat them here. 

However wherever relevant the material facts would be referred to.  

 

In his written submissions, counsel for the plaintiff submitted that the 20 

Court has the jurisdiction to grant the Erinford injunction applied for.  

As for merits of the application he submitted that the plaintiff has 

shown in paragraph 11 of the affidavit in support of the application, 

filed together with the application, that the plaintiff has a good and 

arguable case on appeal.  25 

 



OS-24-317-2007-II 

 

3 

Counsel for the defendant on the other hand submitted in his written 

submissions that the Court has no jurisdiction to grant an Erinford 

injunction in this case. He submitted that Erinford is only applicable to 

interlocutory matter. In this instant when the Court heard and 

dismissed the plaintiff’s application for a Mareva injunction, the 5 

decision is final. The application in the Originating Summons is 

essentially the same as the instant Summons in Chambers, 

application. The action is currently the subject matter of an arbitration 

proceedings. He also submitted that as a matter of procedure the 

Mareva application cannot stand by itself. He cited O.5 r.1 RHC 1980. 10 

He argues that in asking for an Erinford the plaintiff is seeking a relief; 

therefore he submitted the plaintiff must first filed an action against 

the defendant by way of Originating Summons and then filed 

Summons in Chambers for the interlocutory relief.  In this sense he 

argued that once the Court has granted or otherwise the Mareva 15 

applied for, then it is final. The term ‘action’ as defined in section 3 of 

the Courts of Judicature Act 1964 does not include arbitration. 

Therefore he submitted that the plaintiff’s application for Erinford for a 

matter which is before the arbitrator is an abuse of process.  This is 

so, he said, because the plaintiff is seeking relief under section 11 20 

(1)(g) of the Arbitration Act 2005.   

 

The next argument by the defendant is that in this instant an award of 

damages would be sufficient and more suitable. Therefore no 

Erinford can lie here. He also pointed out that when the Court 25 

dismissed the plaintiff’s application for Mareva the Court has found 

that the defendant has the capacity to meet the plaintiff’s claim and 
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that the defendant has not put the assets out of plaintiff’s reach. Thus 

damages would be sufficient – Kilang Kosfarm Sdn Bhd v Kosma 

Nusantara Bhd [2002] 2 AMR 2364 and Tahan Steel Corporation Sdn 

Bhd v Bank Islam Malaysia Bhd (No.2) [2004] 3 AMR 507. 

 5 

Counsel for the defendant also argued that the plaintiff has not shown 

any new evidence since the uplifting of the Mareva injunction that 

circumstances have changed and that the defendant has dissipated 

its assets. So there is no risk of the plaintiff’s appeal being nugatory. 

It was argued that there is also no status quo to maintain. There is 10 

nothing to preserve. Therefore on the balance of convenience – as in 

Kosma Nusantara Bhd’s case, supra - the plaintiff’s application for 

Erinford ought to be dismissed with costs.               

 

Opinion: 15 

 On the point of procedure that the Court cannot hear the application 

by way of Summons in Chambers because there is no ‘action’ to 

support or hold the application since the Court has dealt with the 

Originating Summons that sought the Mareva injunction, I find no 

merit in it. I have the jurisdiction to hear the application as amply 20 

demonstrated by the authorities referred to by the plaintiff counsel in 

his written submissions. Also the authorities seem to suggest that the 

applicant may if he so minded apply orally to the Court for Erinford 

injunction once the application for Mareva injunction has been 

dismissed – this being a limited injunction pending the appeal against 25 

the dismissal. In Kilang Kosfarm Sdn Bhd, supra, the following 

passage is found at p.2371: 
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“An application for an Erinford injunction must be considered as an 
original application i.e. an application started by itself.  To support 
this, Jessel Mr in Wilson v Church [1879] 11 Ch D 576 said: 

 
“No one can say that this is an application to stay 5 

proceedings in the action.  The action was dismissed.  This 
is an original motion.” 
 

It is well-settled, that this court has jurisdiction to hear and 
determine an application for an Erinford injunction (as in the 10 

present case).  It is not necessary for the applicant to apply to the 
Court of Appeal.  Erinford’s case has established this principle, 
which has been followed by our courts in Malaysia (see:  Cocoa 
Processors Sdn Bhd v United Malayan Banking Corporation Bhd & 
Ors (No 2) [1988] 3 MLJ 497; Ooi Meng Sua v Aetna Universal 15 

Insurance Sdn Bhd [1995] 1 AMR 467 and Perumahan Wira 
Seberang Sdn Bhd v Lim Teng Huat & Ors and Third Party [1995] 
MLJU 156).  In Erinford’s case, Megarry J has said the followings: 
 
“I can see no real inconsistency in any of these cases.  The 20 

questions that have to be decided on the two occasions are quite 
different.  Putting it shortly, on a motion the question is whether the 
applicant has made out a sufficient case to have the respondent 
restrained pending the trial.  On the trial, the question is whether 
the plaintiff has sufficiently proved his case.  On the other hand, 25 

where the application is for an injunction pending an appeal, the 
question is whether the judgment that has been given is one on 
which the successful party ought to be free to act despite the 
pendency of an appeal.  One of the important factors in making 
such a decision, of course, is the possibility that the judgment may 30 

be reversed or varied.  Judges must decide cases even if they are 
hesitant in their conclusions; and at the other extreme a Judge may 
be very clear in his conclusions and yet on appeal be held to be 
wrong.  No human being is infallible, and for none are there more 
public and authoritative explanations of their errors than for Judges.  35 

A Judge who feels no doubt in dismissing a claim to an 
interlocutory injunction may, perfectly consistently with his decision, 
recognise that his decision might be reversed, and that the 
comparative effects of granting or refusing an injunction pending an 
appeal are such that it would be right to preserve the status quo 40 

pending the appeal.  I cannot see that a decision that no injunction 
should be granted pending the trial is inconsistent, either logically 
or otherwise, with holding that an injunction should be granted 
pending an appeal against the decision not to grant the injunction, 
or that by refusing an injunction pending the trial the Judge 45 

becomes functus officio quoad granting any injunction at all.” 
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  But contrast the above passage with the decision of the then 

Supreme Court in Permodalan MBF Sdn Bhd v Tan Sri Datuk Seri 

Hamzah Bin Abu Samah & Ors [1998] 1 MLJ 178 which ruled that the 

Court has no jurisdiction to suspend an interim granted ex parte 

pending an application to set it aside on inter partes hearing. The 5 

instant case is different from Permodalan MBF’s case, supra. Here 

the application for interim Mareva Injunction was dismissed. The 

applicant ie the plaintiff has appealed against the dismissal and the 

appeal is pending. However a careful reading of the whole judgment 

in the Permodalan MBF’s case, supra, indicates that the Court in that 10 

case accepts the principle that a High Court may grant a stay of a 

judgment or order it granted pending an appeal against the judgment 

or order. The passage at p.180 of the reported judgment in that case 

as quoted below supports this view: 

 “By applying the principle, the learned judge in the instant 15 

case concluded by way of implication that the court has power to 
suspend the effect of the ex parte interlocutory injunction granted 
on November 20, 1986, pending the hearing of the application to 
set it aside. With respect, we do not agree. We do not consider it to 
be applicable to the instant case. In the first place, the authorities 20 

cited relate to cases where there were appeals pending against the 
judgment or order of the court below. In other words, the aggrieved 
party was exercising his right of appeal. Secondly, the discretionary 
power of the court in granting stay of execution of the order 
appealed against is as provided by the rules of court. Order 55 rule 25 

12 R.H.C. 1980 states that an appeal shall not operate as a stay of 
execution under the decision appealed against except in so far as 
the court appealed from or the High Court may order. There are 
other rules which provide discretionary powers to the High Court to 
stay the execution of its judgment or order on the ground of matters 30 

occurring since the date of judgment or order as in Order 45 rule 11 
R.H.C. and to stay execution by writ of seizure and sale as in  
Order 47 rule 1 R.H.C. However, no such rule is provided in the 
R.H.C. enabling the High Court to exercise its discretionary power 
to grant suspension or stay of execution of an interim injunction 35 

pending the disposal of the application to set it aside.” 
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Further more under section 11(1) of the Arbitration Act 2005 (Act 

646), it is provided that a party may, before or during arbitral 

proceedings, apply to a High Court for any interim measure and the 

High Court may make, inter alia, an order for ensuring that any award 

which may be made in the arbitral proceedings is not rendered 5 

ineffectual by the dissipation of assets by a party.   

 

Section 11(1) of the Arbitration Act 2005 (Act 646) reads : 

“11.  (1)  A party may, before or during arbitral proceedings, apply 
to a High Court for any interim measure and the High Court may 10 

make the following orders for: 
(a) security for costs; 
(b) discovery of documents and interrogatories; 
(c) giving of evidence by affidavit; 
(d) appointment of a receiver; 15 

(e) securing the amount in dispute; 
(f) the preservation, interim custody or sale of any 

property which is the subject-matter of the dispute; 
(g) ensuring that any award which may be made in the 

arbitral proceedings is not rendered ineffectual by the 20 

dissipation of assets by a party; and 
(h) an interim injunction or any other interim measure.” 

 

It is undisputed fact that the parties in this case have referred their 

disputes to arbitration and that proceeding is still on going. Pending 25 

the final disposal of the arbitral proceedings the plaintiff applied for a 

Mareva injunction which, for the reasons stated in my earlier 

judgment relating the Mareva injunction, was dismissed. However the 

plaintiff has filed an appeal against that decision and pending that 

appeal the plaintiff applied for an Erinford injunction. Therefore there 30 

is basis for the plaintiff to make this application. The arbitral 

proceedings have not been completed and there is a necessity for the 
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status quo between the parties to be maintained until at least the 

plaintiff’s appeal on the Mareva injunction application is disposed of.  

  

 On whether the Court should grant the Erinford injunction in this case 

– I am of the view that the plaintiff has good arguable case to appeal 5 

since in my judgment to dismiss the Mareva application I have found 

that there is lack of probity on the part of the defendant; however I 

also found that the plaintiff has not shown any evidence of real risk of 

dissipation of assets by the defendant. Nonetheless, the authorities 

that were referred to seem to suggest that once lack of probity is 10 

shown the chances of being granted a Mareva injunction is good. I 

have however held that though that is an important factor, the 

applicant must still show that there is a real risk of dissipation of 

property. Thus the point is arguable and that the plaintiff has taken it 

on appeal.  15 

 

 In this case the plaintiff’s fear is that it may not be able to get paid by 

the defendant in the event that the plaintiff is successful in the 

arbitration proceedings. On the facts of this case, the plaintiff is 

claiming from the defendant a sum of payment for work done and for 20 

some of this amount the interim certificate for payment has been 

issued after a joint measurement of work done. In my view I think at 

the very least this amount should be preserved pending the appeal. 

Further in the affidavit disclosing the assets filed by the defendant in 

the Mareva application I noticed that the defendant’s assets may not 25 

be sufficient even with the Mareva injunction to meet the plaintiff’s 

claim.  
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 In the circumstances, the Erinford injunction is allowed but limited to 

the amount of RM880,591.93, the amount which the plaintiff is in 

good position to prove and succeed before the arbitration. As to the 

amount RM1,523,767.30 claim by the plaintiff, I think this amount as 

yet to be proven and even if the plaintiff succeed before the 5 

arbitration it is not certain that the plaintiff will get the full amount 

since the claim is being contested by the defendant. Therefore this 

amount should not be subjected to the Erinford injunction granted 

herein.   

 10 

Order accordingly. 

 

Sgd. 

(Y.A. DATO’ ABDUL AZIZ BIN ABDUL RAHIM) 
Judge 15 

High Court II 
 

 
Date   :  7th May 2008 
 20 

Date of Hearing : 2.1.2008, 22.1.2008 and 24.1.2008 
 
Date of Decision : 24.1.2008 
 
For Plaintiff  : Mr. Allan Lao together with Ms. Lidwina Kiew,  25 

Messrs. David Allan Sagah  & Teng Advocates, 
A2-4, Wisma Nation Horizon, 
Jalan Petanak, P.O. Box 1956, 93740 Kuching. 

 
For Defendant :       Mr. Wendel Crocker, 30 

Messrs Mutang & Sam Advocates, 
2nd Floor, Lot 660, Unity Centre, 
Miri-Pujut Road, 98000 Miri. 


