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(BIDANGKUASA RAYUAN) 
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KEJURUTERAAN BINTAI KINDENKO SDN. BHD. ….    PERAYU 
 

 
DAN 

 
(1) NAM FATT CONSTRUCTION SDN BHD 
  (No: Syarikat 238242-X) 
(2)  CIMB BANK BERHAD  RESPONDEN- 
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CORAM: 
ZAINUN ALI, JCA 

RAMLY HAJI ALI, JCA 
ZAHARAH BINTI IBRAHIM, JCA 

 
 
 

JUDGMENT  
of 

ZAINUN  BINTI ALI, JCA 
 

I am in full agreement with my learned brother Ramly Ali, 

JCA in his judgment which have coherently set out the facts of 

this appeal and the rationale which is applicable therein. 

The concept of unconscionability has steadily grown in 

stature and has had firm footholds in other jurisdictions. 

In the past, judicial pronouncements went the way of 

fraud as being the only ground, in seeking an injunction to 

restrain a call on a performance bond.  However recent 

judicial pronouncements have confirmed that 

unconscionability has a place in such circumstances, as an 

additional ground. 

In my view, consonant with the principle as laid down by 

my learned brother, unconscionability is a doctrine which 

allows courts to deny enforcement of a contract because of 

abuses arising out of the contact. 
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In my view the principle underlying the unconscionability 

doctrine is the prevention of oppression and unfair conduct; 

and because the determination of unconscionability is fact 

specific, courts must consider such a claim on a case by case 

basis and assess the totality of the circumstances. 

One such instance is found in the Singapore case of 

Gammon Pte Ltd v. JBE Properties Pte Ltd (SCDA 
Architects Pte Ltd, third party) [2010] SGHC 130, where the 

court ordered the call on a performance bond to be deferred 

as a claim of unconscionability had been established. 

The facts are these.  The plaintiff was engaged by the 

defendant (a developer) to construct a building.   In the course 

of work, the defendant pointed out defects with the façade 

cladding of the building.  The plaintiff undertook to rectify 

these defects. 

The architect engaged by the defendant to supervise the 

works issued the completion certificate certifying completion 

(completion certificate), which also enclosed a schedule of 

outstanding classes of defects.  The plaintiff failed to remedy 

the outstanding defects, despite reminders.  The defendant 

then called on the performance bond to fund the completion of 

the rectification work by another contractor, engaged by the 

defendant.  The defendant claimed that it was justified in 

making the call on the basis that the outstanding sum due to it 

was S$1,820,198.59, which included a sum of S$1,200,800 as 
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the cost of rectification of the cladding defects.  The defendant 

claimed to have awarded the contract for the rectification 

works to Weng Thai Construction (WTC). 

Though the plaintiff did not dispute that there were 

outstanding defects, it alleged that it would be unconscionable 

for the defendant to call on the performance bond from a 

bank. 

The view taken by the court was that the plaintiff had 

established a strong prima facie case of unconscionability.  

The defendant’s claim of S$2,200,800 claim for the 

rectification of cladding defects stood out like a sore thumb.  In 

addition, the plaintiff alleged that she award to WTC was a 

share, where inter alia, there no time frame was specified in 

which to carry out the work in the letter of award, the method 

of rectification was also not specified.  WTC’s lack of expertise 

was confirmed when it showed inclination to appoint another 

entity to carry out the work.  More importantly, the price of 

S$2,200,800 for the contract awarded to WTC was wholly out 

of proportion to the value of the works.  In the circumstances,  

the concluded that WTC’s tender price of S$2.2 million to 

repair some 83 relatively minor cladding defects was 

astronomical and grossly inflated so as to enable the 

defendant to justify the call on the full sum of the performance 

bond. 
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It was also noted by the court that the total amount which 

the defendant claimed the plaintiff owed mainly for defective 

works amounted to more than 25% of the original contract 

value which the defendant awarded to the plaintiff to contract 

the entire buildings.  It seemed strange that the architects 

issued a completion certificate when such a large amount of 

rectification works remained outstanding. 

The court thus ordered the call on the bond to be 

deferred until further order and for all rectification works to be 

completed by the plaintiff within six months. 

The defendant’s appeal to the Court of Appeal in 

Singapore was dismissed.  The Court of Appeal upheld the 

High Court’s decision that the bond is question was not an 

unconditional on demand bond and that the plaintiff’s claim of 

unconscionability had been established. 

We might also bear in mind the observation of Eveleigh 

LJ in Potton Homes Ltd v. Coleman Contractors 
(Overseas) Ltd (1984) 28 Build L R 24 at page 28 where His 

Lordship said that:- 

“.. in principle I do not think it possible to say 
that in no circumstances whatsoever, apart from 
fraud, will the court restrain the buyer.  The facts of 
each case must be considered.  If the contract is 
avoided or if there is a failure of consideration 
between buyer and seller for which the seller 
undertook to procure the issue of the performance 
bond, I do not see why, as between seller and 
buyer, the seller should not be able to prevent a call 
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upon the bond by the mere assertion that the bond 
is to be treated as cash in hand.”. 

I respectfully agree. 

Potton’s case also reflected Eveleigh LJ’s view that the 

“fraud” exception was not the only basis for an injunction to be 

granted in this situation. 

As it is, a performance bond is like a letter of credit and 

as such, the court should not be constrained from exercising 

its equitable jurisdiction and restraining the party from calling 

on the bond, if the facts justify it. 

Thus, for the unconscionability claim to prevail, the party 

alleging it must show specific facts which demonstrates lack of 

bona fides in the other party, showing the party had acted 

unconscionably. 

The duty of the court then is to balance the various 

factors, viewed in totality, in determining whether under the 

circumstances, allowing the call on the bond would be 

considered perfidious. 

 Dated: 22nd June 2011 

 
 
(DATUK ZAINUN ALI) 
Judge 
Court of Appeal 
Malaysia. 
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