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JUDGMENT OF THE COURT 

 
 
1. This is an appeal by the Appellant (the Defendant) against the 

order of the High Court dated 15.10.2010 where the 

Respondent’s application for an injunction to restrain the 

Appellant from calling upon a bank guarantee issued by Bank 

Islam Malaysia Berhad (BIMB) was allowed and the 

Appellant’s application to set aside an exparte injunction dated 

4.2.2010 was dismissed with costs. 

 
2. At the High Court, the Respondent (the Plaintiff) had made an 

application for injunction as follows: 

 
a) to restrain the Appellant from calling upon a bank 

guarantee issued by BIMB pending disposal of the High 

Court action or such further orders; 

 
b) alternatively, if a demand had been made by the 

Appellant, for the Appellant to be restrained from 

receiving the sum guaranteed thereunder; 
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c) further alternatively, if any sum have been released by 

BIMB to the Appellant, the Appellant to be restrained 

from utilizing or dealing with such sums pending 

determination and disposal of the Respondent’s claim in 

the High Court suit or such further orders; and 

 
d) if the monies under the bank guarantee had been paid to 

the Appellant, the Appellant was to be directed to refund 

such monies to the bank until disposal of the High Court 

action or such further orders. 

 

3. An exparte injunction was granted by the High Court on 

4.6.2010 and the matter was fixed for hearing inter parties.  

The Appellant then filed an application to set-aside the exparte 

order.  On 15.10.2010, the learned High Court Judge allowed 

the Respondent’s application for injunction and dismissed the 

Appellant’s application to set aside the exparte order.  The 

Appellant then on 22.12.2010, filed the present appeal in the 

Court of Appeal.  
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Factual background 

 
4. By a letter of award dated 9.5.2008, the Appellant awarded to 

the Respondent a contract for the design, supply, fabrication 

and erection of structural steel for the Melaka Refinery PSR-2 

Revamp Project at Sungai Udang, Melaka.  Further by another 

letter of award dated 15.5.2008, the Appellant awarded to the 

Respondent a contract for the civil works for the same project 

(“Civil Works Contract”).  For that propose the parties 

subsequently entered into a contract in writing for the said 

project.  For all intents and purposes the High Court suit is 

concerned with the design contract, which is a bill of quantities 

contract and not a lump sum contract. 

 
5. The effective date of the contract was 9.5.2008; and the 

scheduled completion date was 31.5.2009.  The full contract 

sum as initially agreed by the parties was RM47,846.688.00. 

 
6. The Respondent was required to provide a performance bond 

(in the form of a bank guarantee) for the due performance of 

the contract for a sum of RM4,784,668.80 which is equivalent 
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to (10%) of the total value of the contract.  The performance 

bond was to be valid from the date of the letter of award until 

(3) months after the end of the warranty period.  The warranty 

period shall be (12) months from the date of the provisional 

acceptance certificate.  Accordingly the Respondent procured 

a bank guarantee from BIMB, no: TFP 02536080146 dated 

13.10.2008 for the said sum with the Appellant as the 

beneficiary.  Pursuant thereto, the Respondent mobilized and 

commenced works on site. 

 
Disputes between the parties 

 
7. In the course of the works, disputes arose between the 

Appellant and the Respondent. 

 

8. The Respondent claimed that their works were seriously 

hindered by delays on the part of the Appellant to supply 

complete drawings and this had a knock-on effect on the 

production and fabrication of steel structures for the project.  

Further, it was alleged that there were no specific milestone set 

for completion of parts or stages of the works but that the 
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completion date set for the 31.5.2009 was for the overall 

works. 

 
9. The Respondent also claimed that the Appellant had reduced 

the scope of the Respondent’s works by removing certain 

aspects of the works from the original scope of works.  This 

variation was formally confirmed on 16.6.2009.  In effect the 

value of the remaining contractual works had by that move 

been reduced to about RM13 million.  However, the bank 

guarantee as issued still remained in force notwithstanding this 

reduction in the total value of works. 

 
10. The Respondent further asserted that they had by 31.5.2009 

duly completed all works required of them under the reduced 

scope of contract by delivery of all agreed steel structure.  The 

Appellant had confirmed this by the issue of a provisional 

acceptance certificate on 17.11.2009 which certified that the 

Respondent’s contractual works had been carried out and 

completed by the Respondent as of 31.5.2010. 

 
11. Upon completion of their works as aforesaid, the Respondent 

had raised with the Appellant two claims for unpaid monies for 
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a total sum of about RM4 million.  The Appellant in turn had 

allegedly introduced a claim for ‘back charges’ without any 

notice of defects given to the Respondent to rectify any such 

defects, and this according to the Respondent was in disregard 

to the terms of the contract.  The Respondent claimed that this 

had been seriously disputed by the Respondent and further 

highlighted the fact that the provisional acceptance certificate 

had been issued to the Respondent in 17.11.2009 

notwithstanding the claim for ‘back charges’. 

 

12. The Respondent produced records, in the form of minutes of 

meetings and correspondence to show that the parties had and 

continued to be engaged in active negotiation to resolve their 

disputes and finalize the final account as between them. 

Although the parties have had several meetings to resolve their 

respective claims against the other, parties have not managed 

to resolve their differences.  In the meantime the Respondent 

was informed on 1.6.2010 by BIMB that the Appellant had 

made a demand for payment of the bank guarantee.   
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Appellant’s contentions 

 
13. The Appellant (as the beneficiary of the bank guarantee in 

question) contended that the said bank guarantee, being 

unconditional and on-demand in nature cannot be restrained 

from being called and payment being made out of it by BIMB.  

To the Appellant the only recognized exception to the bank’s 

obligation to pay out on an on-demand unconditional 

guarantee is the case of fraud which has been brought to the 

notice of the bank; and the fraud must be clearly established.  

In the present case, the Appellant claimed that no fraud by the 

Appellant has been alleged by the Respondent in their notice 

to the bank. 

 
14. The Appellant also contended that the Respondent’s allegation 

that the call on the bank guarantee was made in bad faith 

and/or unconscionable conduct has no merit.  To the Appellant 

bad faith or unconscionable conduct is not an exception to the 

rule in the Malaysian courts; and therefore cannot be relied 

upon to injunct the payment out of the bank guarantee, once a 

valid written demand is made by the beneficiary. 
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15. Thus, in the present case, the Appellant argued that it had 

made a valid demand and the bank, therefore is obliged to 

make payment as demanded by the Appellant. 

 
Respondent’s contentions 

 
16. The Respondent on the other hand contended the Appellant’s 

call on the bank guarantee amounts to unconscionable 

conduct on its part and in itself is a sufficient ground to 

challenge the calling for payments under the said bank 

guarantee.  To the Respondent, “unconscionability” is a 

separate and distinct exception, in addition to fraud, upon 

which the court could grant restraining order even in the case 

of an on-demand unconditional guarantee and there were 

adequate circumstances surrounding this case to establish 

“unconscionability”.  

 
17. The Respondent raised the following grounds to establish 

“unconscionability” on part of the Appellant in calling for the 

bank guarantee, namely inter alia: 
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a) there was an agreed reduction in the scope of works 

from that originally contracted for between the 

Respondent and the Appellant; 

 
b) a provisional acceptance certificate had been issued to 

the Respondent for works performed to completion by 

the Respondent up to 31.5.2009.  The certificate certified 

that the works completed up to 31.5.2009 by the 

Respondent was accepted as satisfactory to the 

Appellant; 

 
c) the Appellant had no claims for any LAD for any delay 

and neither had the Appellant raised any other 

complaints/disputes, if at all the Respondent was at 

default; 

 
d) there was a one year gap between the date when the 

completed works was provisionally accepted and the 

date of the demand of the bank guarantee without any 

explanation by the Appellant; 
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e) the minutes of meetings show that the parties were still in 

discussions with each other to tie up loose ends and the 

Respondent was still actively pursuing its unpaid claims 

for payment from the Appellant; 

 
f) the Appellant attempted to raise a claim for “back 

charges” despite not giving any notice to the Respondent 

for defective works and not giving the Respondent 

rectification opportunity; 

 
g) there were ongoing negotiations between the parties to 

resolve the disputes.  Notwithstanding the same, the 

Appellant made a call on the bank guarantee; and 

 
h) there is prima facie evidence of a reduction of the scope 

of works under the contract to a region of about RM13 

million only.  Accordingly, the demand on the bank 

guarantee for RM4,535,255.67 was equivalent to (40%) 

of the value of the reduced works.  The amount was 

wholly disproportionate bearing in mind that the bank 
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guarantee specifically set the limit of the guaranteed sum 

at (10%) of the contract value in all cases. 

 
Findings of the learned High Court Judge 

 
18. The learned High Court Judge found that the demand made by 

the Appellant on the bank guarantee was defective for not 

following strictly the terms of the bank guarantee itself, 

especially with regard to the guaranteed amount to be claimed. 

 

19. The learned judge also found that the said bank guarantee 

was an on-demand unconditional in nature.  The words “shall 

pay to MRC on first notice without proof and condition” 

indisputably to the learned judge had the effect as that of an 

on-demand unconditional in nature. 

 

20. It is also the learned judge’s finding that even conceding that 

the demand by the Appellant was valid, the court still could 

intervene and prevent the demand being given effect to and 

the Appellant be restrained from receiving with the monies 

under the bank guarantee, as there was sufficient basis to 

support the Respondent’s contention that the conduct of the 
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Appellant in making the demand was unconscionable, in the 

particular circumstances of the case.  The High Court accepted 

that “unconscionability” can be a ground for court’s intervention 

to restrain the making of payment under the bank guarantee 

and there are sufficient evidence to establish unconscionable 

conduct on part of the Appellant in calling for the bank 

guarantee. 

 
Findings of this Court 

 
21. Clause 1 of the bank guarantee provides: 

 
“If the CONTRACTOR shall in any respect fail to execute the 

CONTRACT or commit any breach of its obligations 

thereunder as certified by MRC, the GUARANTOR shall pay to 

MRC on first notice and without any proof and conditions the 

sum of Ringgit Malaysia: Four Million Seven Hundred Eighty 

Thousand Six Hundred Eighty Foru Thousand Six Hundred 

Sixty Eight and Sen Eighty Only (RM4,784,668.80) being 10% 

(ten percent) of the CONTRACT PRICE”. 
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22. On the face of it, and on the wordings disclosed above, the 

court is satisfied that the said bank guarantee appears to be 

couched as unconditional on-demand in nature.  Therefore, 

once a valid written demand is made by the beneficiary (the 

Appellant), the bank (BIMB) is obliged to pay the amount 

stipulated therein “without any proof and conditions”.  The bank 

is not concerned with the underlying contract between the 

parties.  The bank’s undertaking to pay under the said bank 

guarantee is unconditional and irrevocable.  (see: Esso 

Petroleum Malaysia Ins. v. Kago Petroleum Sdn Bhd [1995] 

1 CLJ 283 and LEC Contractors (M) Sdn Bhd v. Castle Inn 

Sdn Bhd & Anor [2000] 3 CLJ 473). 

 
23. In the present case, the demand made by the Appellant was 

good and valid for the purpose of the said bank guarantee.  In 

effect the said demand has substantially complied with terms 

of the bank guarantee eventhough it does not specify the 

amount demanded.  The amount as specified in the bank 

guarantee is sufficient to identify the claim made. 
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24. On the issue of “unconscionability” as raised by the 

Respondent, even assuming the principle is to be applied and 

adopted in the present case, it must clearly be established and 

proven by evidence in the circumstances of the case.  As in the 

case of fraud, to establish “unconscionability” there must be 

placed before the court manifest or strong evidence of source 

degree in respect of the alleged unconscionable conduct 

complained of, not a bare assertion.  Hence, the Respondent 

has to satisfy the threshold of a seriously arguable case that 

the only realistic inference is the existence of 

“unconscionability” which would basically mean establishing a 

strong prima facie case.  In other words, the Respondent has 

to place sufficient evidence before the court so as to enable 

the court to be satisfied, not necessarily beyond reasonable 

doubt, that a case of “unconscionability” being committed by 

the beneficiary (the Appellant) has been established to an 

extent sufficient for the court to be minded to order injunction 

sought.  This additional ground of “unconscionability” should 

only be allowed with circumspect where events or conduct are 
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of such degree such as to prick the conscience of a reasonable 

and sensible man. 

 
25. The principle concerning “unconscionability” was initially 

propounded by Lord Denning in the case of Lloyds Bank v. 

Bundy [1975] QB 326 where it was held that unconscionable 

transaction between parties may be set aside by the court of 

equity.  This “unconscionable” category is said to extend to all 

cases where unfair advantage has been gained by an 

unconscientious use of power by a stronger party against a 

weaker (see also:  Halsbury’s Law of England, 3rd ed. Vol. 

17 [1956] at pg. 682). 

 
26. On an application for relief against unconscionable conduct, 

the court looks to the conduct of the party attempting to 

enforce, or retain benefit of, a dealing with a person under a 

special disability in circumstances where it is not consistent 

with equity or good conscience that he should do so.  (see:  

Commercial Bank of Australia Ltd v. Amadio and Another 

[1983] 46 ALR 402). 
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27. In the Singapore High Court, Lai Kew Chai J in the case of Min 

Thai Holdings Pte. Ltd. v. Sunlabel Pte Ltd & Anor [1999] 2 

SLR 368 opined that “the concept of unconscionability involves 

unfairness, as distinct from dishonesty or fraud, or conduct so 

reprehensible or lacking in good faith that a court of 

conscience would either restrain the party or refuse to assist 

the party.” 

 
28. It is not possible to define “unconscionability” other that to give 

some very broad indications such as lack of bone fides.  What 

kind of situation would constitute “uncouscionability” would 

have to depend on the facts of each case.  This is a question 

which the court has to consider on each occasion where its 

jurisdiction is invoked.  There is no pre-determined 

categorization (see: Dauphin Offshore Engineering and 

Trading Pte. Ltd. v. The Private Office of HRH Sheikh 

Sultan bin Khadifa bin Zayed Al-Nahyan [2000] 1 SLR (R) 

117; and Shanghai Electric Group Co. Ltd. v. PT Merak 

Energi Indonesia [2010] 2 SLR 329). 
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29. Based on the above considerations, we are of the view that 

there is no simple formula that would enable the court to 

ascertain whether a party had acted unconscionably in making 

a call on an on-demand performance bond or bank guarantee.  

In the final analysis, whether or not “unconscionability” has 

been made out is largely dependent on the facts of each case.  

In every case where “unconscionability” is made out, there 

would always be an element of unfairness or some form of 

conduct which appears to be performed in bad faith. 

 
30. In Bocotra Construction Pte. Ltd. v. A.G. [1995] 2 SLR (R) 

262, the Singapore Court of Appeal, stated that “a higher 

degree of strictness applies, as the applicant will be required to 

establish a clear case of fraud or unconscionability in the 

interlocutory proceedings.  It is clear that mere allegations are 

insufficient.” 

 
31. In the present case, this court is satisfied the Respondent has 

failed to adduce sufficient evidence of unconscionable conduct 

on part of the Appellant in making a call on the bank guarantee 
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in question.  The issues of “unconscionability” as raised by the 

Respondent in this case are clearly insufficient to establish its 

claim against the Appellant. 

 
32. There was no concluded agreement between the parties to 

reduce the limit of the guarantee as alleged by the 

Respondent.  The terms of the bank guarantee state clearly 

that the guarantee is binding notwithstanding any variations or 

alterations given, conceded or agreed under the contract.  

(see: Article 10.1 of the Conditions of Contract); or by any 

alteration in the obligations undertaken by the contractor (see:  

Clause 2 of the Bank Guarantee). 

 
33. On the issue of removal of certain portions of the works as 

raised by the Respondent, under clause 31.1(f) and 31.4 of the 

Conditions of Contract, this does not affect or alter the 

Respondent’s obligations under the contract. 

 
34. The issuance of the provisional acceptance certificate (as 

raised by the Respondent) also does not help the Respondent 

to establish “unconscionability” on part of the Appellant.  As the 

name suggests, it only certified the completion of the works 
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actually done or carried out by the Respondent.  Clauses 

26.3.4 of the Conditions of Contract expressly preserve the 

Respondent’s obligations even with the issuance of the 

certificate. 

 
35. On the issue of “back charges” as raised by the Respondent, 

the court finds that “back charges” were incurred for costs of 

rectification works to steel supplied by the Respondent and the 

Respondent acknowledged that the Appellant may have a valid 

potential claim on the subject matter. These are ordinary 

common charges in the industry. There is nothing 

unconscionable about it. 

 
36. There is also nothing unconscionable with regard to the 

Respondent’s claims under “unpaid invoices’.  These claims 

were taken into account by the Appellant in arriving at the 

amounts due and owing to the Respondent under the contract.  

Documents at pages 655-659 of the Records of Appeal 

support this finding.  

 
37. The Respondent also argued that it was unconscionable on 

part of the Appellant to make the call on the bank guarantee 
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when negotiations were ongoing when the demand was 

issued.  The evidence shows otherwise - Negotiations had 

been unduly prolonged and had reached stalemate.  The 

calling of a bank guarantee under such circumstances, 

particularly when the expiry date of the bank guarantee is 

approaching and the negotiations had reached stalemate, 

cannot amount to unconscionable conduct on part of the 

beneficiary (the Appellant). 

 
38. The Respondent also argued that ‘unconscionability’ arose 

when the demanded sum is more than (10%) of the reduced 

contract price of RM13 million (originally the total contract price 

was RM47 million).  This court cannot agree with the 

Respondent on this point.  The said bank guarantee was 

issued for the sum of RM4,784,668.80 being (10%) of the initial 

total contract price.  It is an irrevocable undertaking by the 

bank to pay such an amount on demand made by the 

beneficiary.  The liability to pay as well as the amount to be 

paid is irrevocable.  The bank is only concerned with the terms 

of the bank guarantee, but not the underlying contract.  If the  

contract   price   under   the   underlying   contract  is  varied or  
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reduced, it has no effect on the undertaking of the bank under 

the bank guaranteed, unless perhaps the guaranteed sum is 

reduced after being agreed by all parties concerned including 

the bank.  This is not the case here.  So long as the bank 

guarantee is still valid (not yet expired) the Appellant is entitled 

to demand the amount stipulated in the bank guarantee. 

 

39. The issue of fraud is not pleaded in the present case.  

Therefore the court finds it unnecessary to touch on the issue 

in this present case. 

 

40. The balance of convenience in the case tipped in favour of the 

Appellant. Damages is sufficient remedy for the Respondent if 

at the end of the day, it succeeds in its monetary claim against 

the Appellant.  There is no allegation that the Appellant will not 

be able to satisfy the sum in dispute if the claim is 

subsequently resolved in favour of the Respondent. 
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Conclusion 

 
41. Based on the above considerations, this Court unanimously 

allows this appeal with costs of RM10,000.00 to the Appellant.  

Deposit to be refunded. 

 
 
Dated:   7 February 2011    
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